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j OPINION 


Pruored Corporation, and the United States of America entered 
into a lease agreement for a store at 2934-36 Avenue X, 
Brooklyn, New York, to be used by tie then Post Cffice Pe- 
partment. The lease was for an initial period of ten ycoars 
at a rate of $510 per month, with four five-year renewals 


at the option of the defendant-t nant, at the rates of $4 


~~ 
w 
hd 


$500, $525, and $550 per month, respectively. Plaintiff is 


a partnership. 


The terms of the lease were reached <efter a process 
) | of public bidding and negotiation. The original bid submitted 
by Brubrad Corporation was for $545 per month, the lowest of 


three bids, but was accepted only after further negotiations 


which reduced the rent to $510. 


Plaintif£'s complaint esserts thet since 1°64 
" Bi a ° : ee 
the enormous rates of inflation and consequent declininy 
value of the dollar" have been both unprecedented and un- 
conten lated by the parties. Plaintiff maintains that there 


economic developments nave caused an “unvetyr havdship er: 


a pe. serie *-* * rs = PP . 2 = e 3 ae 
plaintiff” while unjustciv enriching the caferndaet. 
In afficavit: evuppovrtcing ii: wotien “or sumer 
jucgment, plaintiff aesecrts that the tofictio: end deel 
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value of the dollar have been caused, at least in pert, by 
the affirmative acts of the federal government in pursuing 


its fiscal and monetary policies. 


The complaint asks for judgment reforming the 
terms of the lease so that the rentals shall “be deemed to 
read as being in terms of 1964 dollars to be adjusted et 


the 1974 renewal period and each subsequent renewal period 


in accordance with the alteration in the value of the dollar 


Al 


from base year 1964. ... In its briefs and oral argument, 


however, plaintiff retreats from the claim of reformation 
of the leese and asserts instead a right to have the leese 


interpreted so as to make an adjustment for inflation. 


Plaintiff suggests various standards by which the 


~ 


court might meke such én ecjustment. JTlei:tiff first poinr 


out that the redemption of silver certificates jor silver 
bullion was terminated on June 24, 1968, 31 U.S.C. § 405a: 
th o- * *. . 

end thet the value cf silver has increased from $1.29 per 

pence to $4.58 per svnce since the leese wes executed. 


, 


memorencum of lew, Lt sneludes terulces to show that :.%1 


2 
> 


a month is worth oniy evout $120 in term. cr sold 


whotercle prices lave risen more than $6¢ aud construc: : 
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costs more than 90% since 1967. On oral argument, counsel 
said that plaintiff was asking for damages from the daie of 
the complaint at a rate of not more than $800 per month, 


but gave no explanation of how the $800 was computed. In its 


supplemental brief, plaintiff claims the right to dama 


cc 
ie) 
“” 


vased on the decrease in buying power of the dollar. 


In the motion papers, plaintiff asked simply 
"that a hearing be conducted to determine the precise metho 


of adjustment." 


Discussion 


Defendant's motion to dismiss under ¥.R.C.P. 12(c) 


oe ite ox 8 


may be granted only if the complaint fails to state a claim 


upon which relief could be granted under any legal thecry. 


Miteneli v. Hert, 41 F.RD.. i136 (S.D.N.Y. 1966). 


The court concludes that the complaint must be 


dismissed, whether viewed as an action for reformation of 


c+ 


contrect or as a suit for a declaratory judgement constru 


the contrect. 


Refesmerticon 


— 


The law of contracts permits ti. vefornetion 


‘ 


ee’ 
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an 


the express terms of a contract when the agreement between 
the parties is not accurately reflected in the express 
language of the contract, either through mutual mistake of 
the parties cr fraud by one and mistake by the other. 
A.L.I., 2 Restatement, Contrects § 504; 3 Corbin, Contracts 
§§ 608, 614 (1960) ; 13 Williston, Contracts, 3d ed. §§ 1547-49. 
Reformation is intended cnly to enforce the objectives of 
the parties “according to their original agreement." 

Mutual of Omaha Ins. Co. v. Russell, 402 F.2d 339, 344 

(10t Cir. 1968), cext. denied, 394 U.S. 973, 89 S.Ct. 1456 


(1969). 


Such is not the case here. Plaintiff has net sug- 


gested that the parties intended the words of the contract 


to be other than what they are. Nor does plaintiff's theory 
of the case rest on the notion that the parties reached an 
express agreement other than that reflected in the written 


contract. 


The Supreme Court has held, moreever, that in- 
rtiou is not a ground zor escape frou contract terms. 
Columbus Ry. Power & Light Co. v. City <f Celunous, 


ee ee ee a eT 


06 414, 39: $,€e. BAD, 354 (2919). 


OPINION 


Change of Rent by Interpretation 


Plaintiff's attempt to change its complaint from 
one for reformation to one for change of rent by interpre- 


tation of the contract is equally leckii.g in merit. 


While plaintiff does not contend that the parties 
entered into an agreement on terms other than those in the 
lease, it argues that the meaning of ‘those terms is differ- 
ent from the construction urged by the defendant. Plaintiff 


urges that the meaning of the phrase “annual rent 1 of 


(o>) 
> 


Six thousand one hundred twenty . . . Dollars" in the 196 
ten-year lease meant that the rent should have a value ecch 
year (or at least in each renewal term) equivalent to the 
value of $6,120 in 1964. On the basis of plaintiff's con- | 
tention at one point that the value of the dollzr has declined 
by 75 percent »%r more since 1964, its construction of the 
Jease would mean that the 1974 rental would e: ceed $24,000, 

or $2,000 per month, fer in excess of the claim it mde on | 


the oral argument. 


er ae at, * . aye . 4 
Plaintiff's contention might be disperse: 
summarily by simpiv stating thet the meaniug of the ve 


used in the ten-vecr lease is so plein as to precliuc. 
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other interpretation. Such en approach is often adopted by 
courts in interpreting statutes as well as contracts. See, 
e.g., Western Union Tel. Co. v. American Communicetions fes'n, 
299 N.Y. 177 (1949); Rethlehei Steel Co. v. Turner Construction 
Co., 2 N.Y¥.2d 456, 161 N.Y.S.2d 90,(1957); Caminectti v. 


United States, 242 U.S. 470, 485, 37 S.Ct. 192, 194 (1917). 


There are occasions, however, where it is 4ppro- 
priate to go beyond the plain meaning of words in order to 
determine the underlying purpose of a statute or a contract. 

) | 3 Corbin, Contracts § 542 (1960); 9 Wigmore, Evidence § 2461 
(3d ed.); Massachusetts Bonding Ins. Co. v. United States, 
352 U.S. 128, 138, 77 S.Ct. 186, 191 (1956) (Frrankfurtcr, J., 


dissenting); Guiseppi v. Walling, 144 F.2d 608, 624 (2d Cir. 


, 1944) (L. Hand, J., concurring). 


The court in construing a provisicn of a contract 


snoule look to the contract in its entirety In this - mae 


ee gene m AEE AE ECG P . 
1£ is significent that the parties varied the wntels 
Cane Stato ce er ge . ° 
LOur cive-year option perious Followi:, the ini 
ee p a ‘- ‘ 
2G8£e, Presumebly, chese negotiatee® rervta 


sid aaeces Aweged septunde.  Bivaw vee dea : : , 
furore included the perties' estimoilo. of 
Jess £ the a ; { } 

-€@se, and of the doller et those time: 
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conventional meaning of the term "dollar", as ovr basic urit 


of currency, it would seem fair to assume that, had the 
parties meant to set the rent in terms of "1964 dollars," 


they would have used words other then those they chose. 


When construing a con.ract, the court may properly 
consider the circumstances of the parties at the time of 


negotiation and entering into the contract. Here there is 


no indication that the predecessors of plaintiff and defen- 


‘ 
; @ant dealt in any fashion other then the proverbial "arm's 
-.. ) _ length.'"' While subsequent developments both in this 


country and abroad may have proved pleintiff's contract to | 

be an unwise one, such misjudgment of the future, steudcing 

' alone, does not justify altering the terms of the contrect. | 

, This court does not understand plaintiff to contend, ner . | 
could it find, thet this contrect wes unconscionable wher. 


made. Cf. U.C.C. § 2-302; Jones v. Star Credit Corp. , 59 


Misc.2d 189, 298 N.Y¥.S.2d 264 (S.Ct. Nsssau County, 166°) 


Plainciff£ cites 31 U.S.C. & 311, which etates che 


. ripe ee OU eee a a tt, a + a a P . 
policy of the United States, “to cortinue the use of ech 
£0l¢ and silver as standard money. . . ." This eeerin:. 

) however, has not reen in force se to cold si Tee 

) rt 2 ’ Mis NOL ot an LOXrCe BE © BOG Samc«. i owt, \ Jee 
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gold coins were withdrawn from circulation, 31 U.S.C. § 315b, 

and all inconsistent statutes were repealed. 31 U.S.C. § 446. 
As to silver coins, Section 311 has had no validity since 

the redemption of silver certificates was terminated in 1968. 


31 U.S.C. § 405a-3. 


The epplication of Section 311 to satisfaction of 
contract obligations is inconsistent in any event with 31 


U.S.C. § 463, enacted in 1933, forty years after Section 31l. 


Section 463 reads: 


"(a) Every provision contained in or 

mede with reepect to any obligation 

which purports to give the obdlipee a 
right to require payment in gold or a 
particular kind of coin or currency, 

or in én amount in money of the United 
States meesured thereby, is declared 

to be egeinst public policy; erd no 

such provision shall be contained in 

or made with respect to any obligation 
hereafter incurred, Every oblipgaticn, 
heretofore or hereafter incurred, wiether 
or not anv such rrevision is corntcincd 
therein or _mede vith respect there.5 shell 


oe Cischerced uron newment, doilsr 
fete ier Sonab laa oh 


dozlar, in énv coin or currency wv 


en ee ae Se ne eee 


the time of pewnme:t ts Leeel vend: 


puolic and priveic cepts. Any sich, ~> 


vislen Ccontaineda in 
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¢ 


eny law authersi: 
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Should this court accept plaintiff's proffered construction, 
* it would in effect be giving the plaintiff the "right to 
require payment in... a particular kind of coin or cur- 
rency, or in en amount of money of the United States mcesured 
Ri 


thereby, .... To adopt such a construction would violate 


public policy as declared by Congress. 


Section 463 was applied in Avery v. J. L. Hudsen 


Co., 17 Mich. App. 491, 169 N.W.2d 666 (Ct. of Apps. 1969). 


In that case, the landlord sued for the adjusted rent on a 
, J 


, P pe me lease. 
| 4 
} Plaintiff's relience upon Perry v. United $tctes, 
; 294 U.S. 330, 55 S.Ct. 432 (1935), is unavailing. In Perry, 
aft 


the Court recognized that Congress could not after the fact 


—— -——--__-— 


i's 
eae 


repuciate e binding obligetion previously entexrec into 
i to pay principal and interest on government bonds “in United 
States gold coin of the present standard of valve." In the 


present case, the statute invalidating provisions such as 


that advenced vy plaintiff wes on the vocks Llovr sefore the 
leese was signed. Plaintift would distinguish th. Perry cease 
vecause in that case there ':ad veen no deecrerriu lr. the 
dollar's porchasang power, end therefore s:9 deve wo) buk thre 
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loss in purchasing power since 1964 in this case creates no 
rights in plaintiff, in the light of the policy set ferth in 
31 U.S.C. § 463. Even if policies of the tederal government 
have caused the current inflationary increase ir prices, the 
' 


exercise of its legis- 


7) 


policies were the result of Congress 
lative powers under Article I, Section VIII of the Consti- 


tution, and give rise to no private rights. 


7 
* 


It is also proper to consider the inpect which 
acceptance of plaintiff's contentions would have on many 
) | other long-term government obligations. The New York Times 
' of November 4, 1975, lists eleven series of United States 
\ 2 government bonds with maturities from 1°60 to 19°98 and 


\ \ coupons from 3 percent to 4-1/4 percent. Their holders 


might make the same argument as plaintiff, that they dic 
ay not contemplate tne present iniletion when the bonds were 
’ \ ee 
issued, Plaintiff, like bondholders and other creditors of 
the gevernment, is entitled under 31 U.S.C. § 463 only to 


“neyment, dollar for collar, in. . . lege] tencer." 


Cases cited ty plaintiff about esnsiceratio. 
1 


invlation in fixing canecges Hr torts heave no bearing «.: 


areways a* ee ake aflaywt ta swale } ° Sige Sar 
emourt of defendant s lease obligations. 
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The burdens of inflation do not rest alone on 
holders of long-tera government obligations. Inflation has 
the effect of a capital levy on owmers of mary forms o2 

property, and of an ungraduated income tax on ail persots 
living on fixed incomes. Sorting out how much of inflation 
i is attributable to deficit budgets to finance essential fed- 
' eral programs, how much results from oil price increascs by 
OPEC countries, hew much from uncontrolled collective bar- 
gaining agreements, and how much from other domestic and 
A 


international causes, would be a fearsome task. A court 


should not, without Congressional guidance, single out a 


perticular lendlord or other victim of inflatior to be cone 
pensated at the expense of all the other taxpayers in the 


United States. 


For all of the foregoing reasons, it is 
RDERED that the plaintiff's motion for sumuary 


jucsment be Genied, the defendent's motion to dismiss the 


complaint be granted, and the Cierk of Court enter jJucpement 
: 
fer the defencent. 
‘ * 
be es eee ' , 
oe eoemeannenny erent es Tt eee ee ee 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


BRUBRAD COMPANY, 
Plaintiff, 
COMPLAINT 

-against- 

UNITED STATES POSTAL SERVICE, 
Defendant. 

Plaintiff, for its verified complaint, by 
BRADLEY B. DAVIS, its attorney, alleges as follows: 
Ls Jurisdiction is founded upon a federal question 
pursuant to 34 U.S.C. LO 4 because the 
defei.jant is the United States Postal Service 
2. Venue lies within the jurisdiction of the United 
States District Court for the Eastern District of New 
York because (1) that is where plaintiff's office and 
principal place of business is located; (2) this action 
concerns real property which is located within the 
jurisdiction of this Court. 
Ss Brubrad Company, a partnership, with its offices 
in the County of Nassau, State of New York, is the 
successor in interest to Brubrad Corporation, a domestic 
corporation with its offices and principal place of business 
at the same address. 
4. In and about November 5, 1964, the parties entered 
into a lease as per annexed Exhibit A for the rental of 
premises 2934-6 Avenue X, Brooklyn, New York, at a rental 
of $6,120 per annum for ten years with suce>ssive renewal 


options for five year periods at $5,700, $6,000, $6,300 and 
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$6,600 respectively, the ~ rst of which options having 
been exercised in 1974. 

Se Neither at the time of negotiation of the lease nor 
at the time it was executed did either of the parties 
contemplate the enormous rates ot iuttation and consequent 
declining value of the dollar which would occur in the 
lease and option period. 

6. Because of this unprecedented inflation rate and 
consequent decline in the value of the dollar, all costs 
for the maintenance of the property, as well as taxes, 
sewer and water charges, have increased enormously so that 
the rental as set forth in the lease now causes unfair 
hardship upon plaintiff not in the contemplation of either 
party at the time the lease was negotiated and executed. 

Y oe In fact because of this same inflation, the defendant 
or sought and obtained numerous increases in its various 
rates in the 11 year period since the lease was entered 
into. 

8. By continuing to pay rents in terms of 1964 dollars 
at the same time plaintiff's expenses are being reflected 
in 1974 dollars, defendant is being unjustly enriched at 
Xlaintiff's cost. 

WHEREFORE, plaintiff demands judgment reforming 
the terms of the lease so that the various rent sums set 
forth thercin be deencd to read as being in terms of 1964 
dollars to be adjusted at the 1974 renewal period and each 
subsequent renewal period in accordance with the alteration 
in the value of the dollar from base year 1964 determined 


by such objective standards as this Court may dcem proper, 


together with such other and further relief as this Court 


may deem proper. 
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sitet: ..$., AGREEMENT TO LEASE ( 
, 


1. The undersigned hereby agree(s), upon acceptance by the Government, to lease for postal 1 uxposes the premises 
described below for a term of __ fen (10) years from ESE «dg dg or cate thereafter of com- 
pletion of building or ary contemplated improvements, additions, repairs or remodeling, etc., which completion date stall not 
be later than 120 nor before > ro ed days after scceptance of this bid. The annual 

¢ dolla 


wre sl eg Leach ac ctl Peaoet tars ere 
able in equal installments at the end of each calendar month. 77 


2. The property to > leased is located at: 


Street and No. 2934-2936 Averue X Municipality ____Brooklya 
ER OO Ra RM Rew York 


a 


More particularly described as: (Legal Description) A: a 


ALL that certain room, providing approximately 1,539 square feet of 
floor space on the first floor, net, inside measurements, of the 
one-story masonry premises situated on the south side of Avenue &, 
between Nostrand Avenue end Haring Street on Lot #2, Block 7422 in 


Brooklyn, Kings County, New York 


oS Owen 6 “rE reer ere 
VeRO at tee Fe. Oats Lk Srraaeere deat): cy Deckes, 


Tr ens emer gre ern ee eee reg yarns 5 gees Sere 


4,¢ & ~- + mde, prere es ces 
“So fe tis 6 


3 > 


tee - ‘ : > oe 
‘. ' vgs tte © "6? fhe Att. 


a 


ee ews 


upon which is or will be located a eae (1) story mescory 
building mownas Brooklyn, New York (Scstrand Station) . ‘ ; 
Room Numbers » and which property contains areas and : 


spaces, improvements and appurtenances as shown on attached drawing ¢¥¥ 64-1518 


dated 2-28-64 « Unless otherwise specified, the Government 


shall have the exclusive use and occupancy of the spaces and areas shown on the 


Ee ae ee cotter et or re ag ae amare Mek BOL AT CER WP a 


oe r i 


T€cemen use of compacted cinder parking area consisting of approximately Gy 53S ee 
square feet (41'24" x 110') at the rear of Post Office premises with entrance from 
Haring Street. This area is to permit ingress and egress of mail vehicles for the 
receipt and dispatch of mail matter. 


3. The undersigned agree(s), in consideration of the aforesaid rental, to furnish and pay for the following: fixkstexsctuxx 
sername water, sewerage service. § Cf¢1 - Chae £0 (ot Hint Fs 
Lessors shall furrish heating system of sufficient size and capacity to maintain 
uniform temperature of 70 degrees Fahrenheit in all areas based on the design Cexpera- 
ture ccomonly in use in the locality. masa 


(continued on Page 2) 


4. The undersigned agree(s), in consideration of the aforesaid rental, to furnish and provide the premises herein described 

in accordance with the preliminary drawings, the Construction Requirements lor Leased Post Office Facilities, and as spe- 

cifically enumerated in al] addenda attached as riders to this ayreement, H 
§. The undersigned further 2gree(s) in consideration of the aforesaid rental to maintain the premises and iterrre: fu rmistred 

ix this-agreemeat in good repair and proper condition during the continuance of the lease. 


POD FORIA 1 469 
WIT 1983 . ; ; (Page }) Ke 


es - LEASE «. s*, 
ie aa ‘4 BROOKLYN, EEW YORK 
NOSTRAND STATION 


Lessors agree to provide and replace all ballasts as needed during the con- 
tinuance of the lease. ; 


Lessors shall furnish air conditioning equipment of sufficient size and 
capacity, maintenance of said equipment, including but not limited to the 
necessary refrigerant and filters, to maintain temperatures within the building 
of 78 degrees to 8 degrees, Fahrenheit, dry bulb, and 452 to 502 relative 
humidity in all areas based on the design en commonly in use in the 
locality. 


Lessors agree to furnish and pay for all water and sewerage service during 
the continuance of the lease, 


Ti. 44S: 


i 


(Wags 2) 


- 6, Consecutive and separatz renewal options, following expiration of the — nentioned basic term, are offered for the 


following terms and rentals, all other terms and conditions of the basic lease to remain the same: 


a years at$ ae Z @Oc sper annum 

OS years at$ a a" ae per anmum 

aes TS years at$ 2 per anmim 
te AS BROT 


5.  Piue £5)... geare-ae8 per annum 
years at$ per annum 
years at$ per annum 


The Government will give ___sixty (60) _ days: notice of exercise of any renewal option, 


1. Delays in completing any building, repairs, additions, improvements or remodeling, or in the installaticn of ecuipment 
and furnishings under this agreement, due to unforeseeable causes beyond the control and without fault or neglizence of the 
undersigned, including but not restricted tw acts of God or of the public enemy, acts of the Government, fires, floods, epidemics, 
quarantine restrictions, strikes, freight embargoes, and unusually severe weather, shall be excused if the undersimed shall, 
within 10 days from the beginning of any such delay (unless the Regional Real Estate Manager or his duly authorized repre- 
sentative shall grant a further period of time), rotify the Regional Real Estate Manager of the Post Office Department, or 
his duly authorized representative, in writing, of the causes of delay, who shall ascertain the facts and the extent of delay and 
the extent of the time for complenng the hb ‘Iding, repairs, or any improvements, additions, or remodeling, or instillation 
of equipment and furnishings, when in his jucgment the findings of fact justify an extensicn and his findings of fact thereon 
shall be final and conclusive unless the uncersigned shall appeal in writing to the Posunaster General within 30 days 
from receipt of te findings cf fact. The decision of the Postmaster General or his duly authorized representative shall be 
final and conclusive unless determined by a court of competent jurisdiction to have been fraudulent or arbitrary or capricious 
or s¢ grossly erroneous as necessarily to impiy bad faith, or not supported by substantial evidence: PROVIDED, That if no 
such appeal to the Posunaster General is taken, the decision of the Regional Real Estate Manager shall be final and con- 
clusive. In connection with any 2ppeal proceeding under this clause, the undersigned shall be afforded anopportunity to be heard 
and to offer evidence in support of his appeal. Pending final decision on an extension of time hereunder, the uncersigned shall 
proceed diligently with te performance of the contract and in accordance with the Regional Real Estate Manager's decision. 
Inability to comply with State, city or local construction or zoning laws or ordinances, or with restrictive covenans, shall not 
be regarded as an unforeseeable cause, PROVIDED HOWEVER, that if the undersigned shall acquire the dermised property, 
an interest therein or an option to purchase the sarne by or through assigument or transfer from the Postmaster General or 
his duly authorized representative, and if in the course of such acquisition the undersigned is unable to comply with such 
laws or ordinances or restrictive covenants, then this agreement shall be and become terminated with no further Liability on 
the part of either party unless such laws or ordinances or restrictive covenants are suitably changed or removed in accord- 
ance with an cption or other agreement with the owner which so provides, 

8. In connection with the performance of work uncer this contract, the undersicned agrees not to discriminate againstany 
employee or applicant for employment because of race, religicn, color or national origin. The aforesaid provision shall 
include, tut not be limited two the following: “emylvyme:i, upgrackng -Zemodca, of Tuansfer; recruitment or recruimnent ad- 
vertising; layoff or termination; rates of pax aq otic forfas of Coynpens: tionzapd selection for training, including apprentice- 
ship. The undersigned agrees to post herezstcq in tbnspichous places, invailcjle for-e:aployces and applicants for employment, 
notices to be provided by the contracting ormver se#fing ferth t#rovalions ©Pthe Koriscrimination clause. 

9, The undersigned further agrees to insert the foregoing provisions in all sub-contracts hereunder, except sub-cantracts 
for standard commercial supplies or raw materials. 

10. When the bidding is confined to an optioned site, successful bidder agrees to accept an assignment of the option and to 
exercise the same in accordance with its terms, 

11. This bid is subject to the provisions outlined on the reverse cf this form, entitled, **Information For Bidders," which 
has been carefully read and approved by the undersigned, The undersigned is legally qualified to execute a lease w te Gov- 
ernment, has read the Lease, F.O.D, Form 1449, appearing on the reverse of this form, and approves same with the ex- 
ceptions of the following paragraphs which are to be added or deleted before execution of the lease; 


The last unnumbered paragraph, being the non-discrimination clause, shall be 
deleted and substituted therefor with "Non-Discrimination Clause - POD Form 1421, 


August 1963". 
Clauses (a) and (b) of Paragraph 10 are to be deleted. 


12. The uncersigned further agrees that the following paragraphs are added as riders and become a part of this agree- 
ment. 13, 14, 15, 16 and 17. 

13. POD Form 1421, Non-Discrimination Clause, shall be substituted in licu of Para- 
graph 8, above. 

14, POD Porn 1421-A, Jan. 1964, Equal Exoloynent Opportunity Representations, has 
been executed ard is made a part of this p-sposal. 

15. Tne attached Tentative Plan, Nostranx Station, Brooklyn, N.Y., identified as 
"DEG. NO. N.Y. 64-1513, dated 2/23/64", is made a part of this proposal. 

16. Tae number of employees in bidder's organization is a a ‘ 

17. The terms and conditions of this Agreement to Lease and any modification or 


5 Aoepenene thereto shall be incorperated in the lease. 


TEs 


POD FORM 
JUNE 1958 1400 (Page) 
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AMENDMENT TO LEASE ( 
ul 


Postmaster Gexeral 
Bashingtcn, D.C. 20260 


Se Resaby souet Gut Agrsanmt: te Laces Geted March 13, 1564 
as follows: 


For the basic ten (10) year lease the 
annosl rental choll be $6,120.00 per 
eu. , 


Except as sctified shove, the terma ard provisions of aatd 
Agroement to Leaca shell remain in full force end effect. 


Philip Dévis, Preaident 


ANSWER 


The defendant, UNITED STATES POSTAL SERVICE, 
by its attorney, DAVID G. TRAGER, United States Attorney 
for the Eastern District of New York, in answering the 
complaint herein, alleges: 

FIRST: Denies knowledge o information suffi- 
cji-rit to form a belief as to the truth of the allegations 
contained in paragraphs designated "2", "3", "5", "6" and 
"7" of the complaint. 

SECOND: Denies each and every allegation con- 
tained in paragraph designated "8" of the complaint. 

THIRD: Admits the allegations contained in 
paragraph designated "4" of the complaint. 

FIRST DEFENSE 

FOURTH: The complaint fails to state a claim 

upon which relief can be granted. 
SECOND DEFENSE 

FIFTH: This Court is without jurisdiction over 

the subject matter of this action. 


AS Atv FOR A COMPLETE AND 
SEPARATE AFFIRMATIVE DEFENSE 


SIXTH: This action was not commenced within 
the applicable time period and is therefore barred by the 


statute of limitations. 

WHEREFORE, the defendant demands judgment 
dismissing the complaint and granting judgment to it, 
together with its costs and disbursements, and for such 
other and further relief as to the Court may seem just 
and proper. 


Dated: Brooklyn,, New York 
June 2‘ 1975. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


BRUBRAD COMPANY, 
Plaintiff, 75 Civ. 325 
-against- _ NOTICE OF MOTION 
UNITED STATES POSTAL SERVICE, 


Defendant. 


— ee ee ee ee ee ee ee ee ee ee ee ee ee eee ee ee 


PLEASE TAKE NOTICE THAT upon the annexed affirmation 
of BRADLEY B. DAVIS dated the 8th day of July, 1975 and the affidavit 
of LEONA DAVIS sworn to the lst day of July, 1975, plaintiff will 
move this Court, at a Motion Part thereof, to be held before the Hon. 
Orrin G. Judd, at the Unite i States Eastern District Courthouse, 225 
Cadman Plaza East, Brooklyn, N.Y., Room 11, on the 18th day of July, 
1975 at 10:00 A.M. for an order pursuant to Rule 56 of the federal 
Rules of Civil Procedure, granting summary judgment to plaintiff as 
to liability and setting the matter for a hea.ing as to the amount 
of damages, together with such otaer and further relif as this Court 


may deem proper. 


Dated: New York, N.Y. Yours, etc. 
July 8, 1975 BRADLEY B. DAVIS 
Attorney for Plaintiff 
To: DAVID G. TRAGER 1235 rPark Aveue 
United States Attorney New York City 10028 
Attorney for Defendant 212-876-1609 


225 Cadman Plaza East 
Brooklyn, N.Y. 


AFFIDAVIT IN SUPPORT OF BRUBRAD 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


BRUBRAD COMPANY, 
Plaintiff, 
-against- 75 Civ. 325 
UNITED STATES POSTAL SERVICE, 
Defendant. 


State of New York ) 
County of New York ( 


BRADLEY B. DAVIS, an attorney-at-law admitted to practice 
in the Fastern District of New York, and attorney for the within 
plaintiff affirms the following under penalties of perjury. 

The facts in this case are not in dispute. Plaintiff 
is the owner of property at Avenue X in Brooklyn, New York in which 
the defendant is a tenant. The parties entered intc a lease in 
November, 1964 providing for a rental of $6,120 ($510 per month) per 
ann.m for ten years, followed by successive renewal options of $5,700 
per annum($475.00 per month) for five years, $6,000 per annum($500 
per month) for five years, $6,300 per annum($525 per month) for five 
years; and $6,600 per annum ($550 per month) for five years. Thus, at 
present the rent is lower than it was eleven years ago, and even in 
1990 will be less than 10% higher than starting rent. 

It is plaintiff's contention that neither of the parties 
contemplated the huge inflativn that has curred since 1964 and the 
consequent devaluation of the dollar. Thus, while the parties 
contemplated a relatively constant rent, in fact because of the decline 
in the value of the dollar, the rental hes drastically declined. The 


extent of this decline is detailed in the accompanying brief. Plaintiff 
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AFFIDAVIT IN SUPPORT OF BRUBRAD 


is. requesting that the lease be read in terms of the 1964 dollars 
which were being considered by the parties at the time ‘ie lease was 
entered into, and that the sum payable in 1975 and subsequent years 
dollars be adjust:d accordingly. 


The precise method of adjustment is obviously something 


on which the parties ws.: differ and therefore on which a hearing 
will be necessary. ‘.°-':*, on the underlying issue of whether there 
should. be an actus he. because of the changing value of the dollar, 


tuere are no fects in d+ spute. Therefore, this portion of the case is 


ripe for summary  uacgmont. 
Def =: 7 ‘nnot dispute that inflation: dver the past ten 
years exceeds chat has happened in our prior history and 


therefore cannot have ten contemplated by the parties when they 
entered into the lease. Indeed, as the accompaying brief shows, this 
inflation has caused great changes in defendant's own postal rates: 


because. of the change in the value of the dollar, a letter which cost 


€ ive cents to send in 1964 now costs ten cents, and defendant is right 


now in the process of seeking even: further increases. 

Plaintiff is not seeking to change the terms of the lease: 
it simply is seeking to effectuate the understanding of the parties by 
keeping the rents as the parties contemplated them in 1964. Obviously 
if the United States changed its unit of currency, the lease would be 
changed «c -dingly. While we happen - call our unit of currency by 
the same name that we used in 1964, for the reasons set forth in the 
accompanying brief, in fact it is not the same when measured by any 


objective standard. 


WHEREFORE plaintiff respectfully requests that the Court 


grant summary judgment that the sums set forth in the lease represent 


1964 dollars and that the sum payable in 1975 and subsequent years be 


AFFIDAVIT. IN SUPPORT OF BRUBRAD 


adjusted accordingly, and that a hearing be scheduled to determine 


r) 
the precise method of adjustment. A copy of the pleadings is annexed 
hereto. No previous application for the relief sought herein has 
been made. 
Dated: New York, N.Y. 

July 8, 1975 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


BRUBRAD COMPANY, 
Plaintiff, 7S €ivs 325 
~against- AFFIDAVIT 
UNITED STATES POSTAL SERVICE, 
Defendant. 


State of New York ) 
County of New York, ( 


LEONA DAVIS, being duly sworn, pbiulei van says: 
I am a partner of tke within plaintiff, and in 1964 was an officer 
and.s _20lder in BRUBRAD CORPORATION, its predecessor. At the 
time t . lease with defendant was negotiated, its terms were 
discussed with the officers and stockholders. It was our 
understanding that this lease would provide for a‘relatively 
constant rent and rate of return, and it was only with this 
understanding that the lease was approved and executed. 

This affidavit is being made by me and not by 
Philip Davis, my husband and the person who signed the lease, 


because he subsequently suffered a severe stroke and is unable to 


write or speak. However, I am certain that the above also was his 


understanding. 
- ae aS aN 5 he 


LEONA DAVIS 


Sworn to before (ors this 


ie d Nf ul 975 
Prliclellr 
fat, Mor 


Notary nicer State of New York 
No. 39-09/4250 
Qualified in Nw#au County 

me) 


mission Expires March 30, 1972 A-25 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


BRUBRAD COMPANY, 
Plaintiff, 
~against- 
UNITED STATES POSTAL SERVICE, 
Defendant. 
STATEMENT PURSUANT TO RULE 9(g) 
ln 1964, the predecessors in interest to the parties entered 
into a lease for space at Avenue X, peackinns: 0.9%, at an 
initial annual réntal of $6,120 for the first ten years, with 
four five-year renewal options (the option to be exercised at 
the discretion of defendant) at annual rentals of $5,700, 
$6,000, $6,300, and $6,600 respectively. 
Defendant is still in occupancy of the aforesaid premises, 
having duly exercised its first renewal option. 
In 1964, dollars were silver certificates, and could be redeemed 
freely for silver by the United States at a rate of $1.2929 per 
ounce. This continued for several years thereafter. 
Subsequent to 1968, the United States devalued the dollar both 
in terms of silver and of gold. 
The standard of currency of the United States is bimetallic 


(silver and gold) as it was in 1964. 


BRADLEY B. DAVIS Pa 
Attorney for Plaintiff 


RLH:.ec jus ITED STATES DISTRICT COGRT 
7 {EASTERN DISTRICT CF NEW YORK 
® 


BRUBRAD COMPANY, 
Plaintiff, 

- against - 
UNITED STATES POSTAL SERVICE, 


Defendant. 


NOTICE OF MOTION 
TO DISMISS 
PURSUAN’? TO 
P.R.C.P. RULE 2 


cat 
~ 


( 2) 


Civil Action 
Ro. 75 ¢ 325 


PLEASE TAKE NOTICE that the defendant will move this 


court before the Honorable Orrin G. Jvad, United States 


District Judge, in the United States District Cerurthousse, 


< 


East-cn District of New York, 225 Cadman Plaza East, 


Brooklyn, New York on the 5th cay of September 1975 at 


10:00 in the forenoon, or as soon thereafter as counsel 


may be heard, for an crder dismissing the action 
failure to state a claim for which relief can be 


and Zor such other relief as is just, proper and 


Brooklyn, New York 


. Dated: 
i July -:, 1975 


for 


granted 


DAVID G. TRAGER 
United States Attorney 
Eastern District of New 
Attorney for Defendant 
225 Cadman Plaza East 
Brooklyn, New York 11201 
f Bey Beak 

; : a Se a ee a 
POR esa Sot Hi bd ie: 
RICHARD ©. HUFFMAN 


Assistant U. S. Attornsy 


York 


equitable. 


AFFIDAVIT # 


State cf New York 
County of New York ss. 


I, Mr. Herbert H. Doddato, Area Real Estate Manager, U. S. Postal 
Service have reviewed the file and lease agreement pertaining to the 
post office leased premises Jocated at 2934-2936 Avenue X, Brooklyn, 
New Yor’. As a result of this review it has been determined: 


1. The United States Postal Service has been and will continue 
to furnish and pay for fuel for the demised premises. 


2. The United States Postal Service has been and will continue 
to pay electric utiiity cests fo. .° demised premises. 


a Attached hereto is copy of Real Estate vu» ‘cer Joseph J. 
Licari's Lease Bid Analysis dated Ay. 1 ° 1964 pertaining 
to this case. : 


4. Also attached is copy of accepted Agr “went to Lease along 
with letter of amendment dated April <., 1964 from the bidder, 
Brubard Corporation, reducing the rental for the basic 10 year 
lease period to $6,120.00 per annun. 


> 
4 ‘ / , 
ebbese,s Ri. Liaise 


Herbert H. Doddato 


Sworn to before me 
this 2” day of July 1975 


Seymour WEINER 
Norary Pusiic Grave Cr New Yore’ 
No. GO-1195455 
QUALIFI£O WistcncsTER COUNTY 
TERM Expiaes MARCH 30, 19. 7/7 


4 Po ¢ 
POST OF FICE DEPARTMENT DATE Ea. aan 
LE ‘SE BID ANALYSIS 4/8/64 10~2-64-27. | 
FACILITY Post Office city COUNTY STATE 
Nostrand Station-Proposed Brooklyn Kings 


FROM: FEAL ESTATE OFFICER 


Joseph J. Licari 
New York, N.Y. 10111 


BIDS BY NUMBER ELIM! avEO FOR: Piety TO BE CONSID- RECOMMENDED BIO 
- RED 


MEW FACILITY NEw EXISTING TAX ESCA 
* + CALLATION 
iON 


OPTION SITE EXPIRATION DATE + SUILDING ST NCLUDED AMOUNT 
CT ves [x] no - | J worn CT] ves Fl ne s wae 2 H/ 


EXPLANATION OF TAK ESCALLATION: f i 


titie ( yhaler 


GENEMAL COMMENTS: Cover those subjects in brie! narrative which are not covered in this anaiysie, ut which are neceegary in order to a 
Five af @ sound conclusion. Sugdeeted eubjecte: (1) List, if any, nor-reaident alien bidders; (2) Public sentiment; (3) Advaxtades and die- 
edvaniages of bide (4) Competition; (5) Lessee term; etc. 


An advertisement, soliciting bid proposals for postal quarters to be occupied *y the 
proposed new facility to be known as Nostrand Station, was issued from February ll, 
1964 to March 6, 1964. As a result, three (3) responsive bids were received. 


The first bid received was from Brubrad Corporation of 200 West 27th Street, New York 
N.Y. (Bidcer #1). The annual rent proposed under the ten (10) year basic lease term 
was $6,540.00 and those requested for the four (4) five (5) year optional renewal 
terms were $5,700.00, $6,000.00, $6,300.00 and $6,600.00 per annum, respectively. 


A second bid was tendered by Joange Building Corporation, 3858 Nostrand Avenue, 
Brooklyn, New York (Bidder #2) whose proposals were $6,750.00 per annum during the 
basic lease term of ten (10) years and $7,425.00, $7,425.00, $8,100.00 and $8,100.00 
per annum for the four (4) consecutive five (5) year renewal options, respectively. 


Bidder #3, Wesley A. Roche, as partmer with William Lande and Attorney for Nettie 
Match and Estate of Samuel Match, c/o darry M. Lewis Cempany, Inc., 189 Montague 
Street, Brooklyn, New York, submitted bid proposals of $7,200.00 per annum, for the 
basic lease term of ten (10) years, and $7,406.00, $7,606.00, $7,800.00 and $&,000.00 
for the same ~ptional renewal terms, respectively. 


All of the proponents are offering existing vacant stores. In addition, said stores 
requir- extensive improvements and alterations to meet our requirements for postal 
use. i.icomplete cost estimates obtained by the bidders indicate that the improvement 
and alverations to said stores will involve expenditures ranging from $9,000.00 to 
$15,000.00, depending on condition of each bidder's premises. The prevailing practic 
in the area is to rent premises in "as-is" condition and to require the lessees to 

ORE OMAR INK ALE ION OI KR : 
renovate the newly rented premises before occupancy. It will follow necessarily that 
the proposals relating to postal use of the bidders’ quarters will reflect amc: tiza- 
tion of cost of improvements and alteraticns. 


Mer. i939 1422 ero #80948 (Add 8° « 104" aheote If newded 
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POR WASH., O.C. 
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SUBSECT: LEASE BID ANALYSIS - BROOKLYN, NEW YORK LO-2-€4-27 4/8/64 
Nostrand Station - Proposed 


REQUIREMENTS: 


Under date of December 17, 1963, the Space Requirements Branch requested that action 
be initiated to secure premises having 1,344 square feet, net interior, for a pro- 
posed establishment of a finance station to be known as Nostrand Station, within 300 
feet east or west of Nostrand Avenue, between Avenues "W" and "Y¥", In the request, 
it was stated that "exterior areas will not be required". 


On the basis of lessor interest developed within the preferred operating perimeter, 
the Engineering Branch was requested to prepare tentative plans for the proposed 
quarters located at 2934-2936 Avenue "X". These plans are identified as “Dwg. No. 
N.Y. 64-1518, dated 2/28/64". With r-spect to other premises, it was stipulated that 
excepting actual dimensions, they should conform as close as possible to said plans 
and specifications. 


ANALYSIS OF BID PROPOSALS: 


Proposal of Bidder #1 (Brubrad Corporation) requires a rental of $6,540.00 per annum 
during the basic lease term of ten (10) years for proposed movtern quarters conprising 
approximately 1,539 square feet of first floor space, net interior. This is equiva- 
lent to $4.25 per square foot, but it includes the utilities of water and sewerage 
service, requires complete maintenance by the lessor, provides for air conditioning 
equipment and makes available to the Government an area to the rear of the postal 
premises comprising approximately 4,533 square feet, permitting ingress and egress of 
mail vehicles for the dispatch and receipt of mail matter. The four (4) separate and 
consecutive five (5) year optional renewal terms require annual rentals at square 
foot rate of $3,70, $3.90, $4.09 and $4.29, respectively, with identical provisions. 
The rentals under the renewals reflect the reduction resulting from ten (10) year 
amortization of improvements and provision for slight increases to offset anticipated 
higher real estate taxes. z 


On an adjusted basis - allowing 15¢ per square foot for air conditioning equipment, 

a flat $100.00 for water and sewerage service, and 15¢ per square foot for interior 
and exterior maintenance, the rental of the proposed postal premises at 2934-2936 
Avenue "X'" (Brubrad Property) is equivalent to $3.88 per square foot. This figure 
includes amortization of improvements and special purpose equipment equal to approxi- 
mately 50¢ per square foot. 


Subject quarters are ideally located in the center uf the preferred operating 
perimeter, approximately eighty (80) feet from the southeasterly intersection of 
Nostrand Avenue and Avenue "X". In fact, it is the.only one of the three properties 
offered which lies within the preferred operating perimeter. 


The Joange Building Corporation (Bidder #2) submitted a proposal requiring an annuai 


rental of $6,750.00 during the basic lease term of ten (10) years. The premises are 
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SUBJECT: LEASE BID ANALYSIS - BROOKLYN, NEW YORK LO-2-64-27 4/8/64 
Nostrand Station - Proposed 


ANALYSIS OF BID PROPOSALS: (CONTD.) 

located at 3842 Nostrand Avenue, approximately 450 feet south of the southwest corner 
of Nostrard Avenue and Avenue "¥", the southern limit of the preferred operating 
perimeter. é proponent has an unfinished store which he will complete as closely 
as possib] 2 the plans and specifications furnished him. The premises are now 

18' X 90° but he will eliminate under the Agreement to Lease the rear 15 feet to pro- 
vide an area 18' X 75‘ or 1,350 square feet. The proposed rent of $6,750.00 is 
equivalent to $5.00 per square foot ($6,750. + 1,350 sq.ft.). On an adjusted basis - 
as outlined for Bidder #1 - the indicated rental is $4.63 per square foot. In this 
instance the Government wil) have the benefit of common use of two (2) blacktop 
parking areas comprising 31,596 square feet - one to the north and one to the south 
of adjacent buildings forming the taxpayer of which subject premises are a part - 

for patron parking. However, dispatch and receipt of mail would have to be through 
the lobby area since there is no provision for direct access to rear or side of 
preposed pcstal premises. As for the renewal options, the proponent is requesting 
$5.50, $5.56, $6.00 and $6.00 per square foot, during the four (4) separate and con- 
secutive five (5) year optional renewal terms, respectively. These amounts are 
considerably higher than those offered by Bidder #1. 


The third bid received was submitted by Wesley A. Roche, as partner with William 
Lande and Attorney for Nettie Match and Estate of Samuel Match (Bidder #3). The 
proposal of $7,200.00 rental per annum for 1,417 square feet of area, net interior, 

is equivalent to $5.08 per square foot during the ten (10) year basic lease tern. 
Using the same criteria as above to arrive at an adjusted rental, computations 

revéal it to be $4.71 per square foot. These premises are located at 3522-3524 
Nostrand Avenue, approximately 715 reet north of the northern limit of the reccommended 
operating perimeter. This proposal includes common use of a compacted gravel delivery 
area (approximately 4,100 square feet) to the rear of the postal premises which will 
permit dispatch and receipt of mail matter without interfering with the public lobby 
activities. Here too, as in the case oi Bidder #2, the rental proposals under the four 
(4) separate and consecutive five (5) year optional renewal terms are higher than 
those requested by Bidder #1; they are $5.22, $5.37, $5.50 and $5.64 per square foot, 
respectively. 


Summary of Bids Received: ; 
Cost Per Square Foot With Improverents 
Bid # 10 Year Basic Lease 5 Yr. 5 tx, 5 Tx, a i 


(unadjusted) (adjusted) ~~ (unadjusted) — 
1 $4.25 $3.88 $3.70. $3.90 $4.09 gu.29 
2 $5.00 $4.63 $5.50 $5.50 $6.00 $6.00 
3 $5.08 $4.71 $5.22 $5.37 $5.50 $5.64 
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SUBJECT: LEASE BID ANALYSIS - BROOKLYN, NEW YORK LO-2-64-27 4/8/64 
Nostrand Station ~ Proposed 
ANALYSIS OF BID PROPOSALS: (CONTD.) 
After giving consideration to ten (10) year amortization of costs for improvements 
and alterations to the proposed postal premises, and, based on information obtained 
during market rental data survey (see below), the proposal of Bid #1 appears fair 
and reasonable. Bids numbered 2 and 3 are on the high side. 
RENTAL COMPARABLES: 
A market rental survey was made and it disclosed the information tabulated below. It 
must be emphasized that stores in the area have been rented in “aseis" condition, re- 
quiring in many cases completion of construction of the "bare" premises (even to the 
extent of installation of heating equipment, lighting, etc.). Maintenance and 
utilities are responsibilities of the lessees in all instances reported. In addition, 
the leases in effect provide for tax clause stop gaps and insurance protection to the 
lessors. 
The nearest rental comparables to Bid #1 are ‘hose numbered 4 through 15. Number 10 
is adjacent to the postal premises offered. Number 11 is adjacent to Number 10 and 
together they comprise an area which duplicates premises offered by Bidder #1. 
The comparables nearest the quarters proposed for a post office by Bidder #2 are 
numbered 16 and 17, while rental comparables numbered 1 and 2 are closest to the 
premises offered by Bidder #3. 
Inside Ucil- Net Rent Terms 
Key Type of Size of -Area: Annual ities Net per of 
No. Business Store (Sq.Ft.) Rent Furn. Rent (Sq.Ft.) Lease 
1 Bagels and Rolls 14" x 88' 1,232 $4,800. None $4,800. $3.89 1962 - 1967 
2 Urug Store 19° 2 73° 1,425 $4,500. None $ 4,500. $3.18 1959 - 1971 
3 Luncheonette 23° = 39° 858 $4,500. None $4,500. $5.24 1958 - 1966 
4 Dry Cleaning 17' x 86" 1,426 $5,700. None $ 5,700. $3.99 1958 - 1968 
5 Stationery 11° x 86' 946 $3,600. None $ 3,600. $3.80 1963 - 1965 
6 Shoes 14' x 86° 1,204 $4,800. None $ 4,800. $3.98 1961 - 1968 
7 Men's Clothing is? 76° 975 $ 4,800. None $ 4,800. $4.92 1963 - 1968 
8 Meat Store 18" x 75' 1,350 $4,800. None $ 4,800. $3.55 1963 - 1966 
9 Hair Stylist aS° 0h: 3" 1,125 $4,800. None $ 4,800. $4.26 1963 - 1968 
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SUBJECT: LEASE BID ANALYSIS - BROOKLYN, NEW YORK LO-2-64-27 4/8/64 
Nostrand Station - Proposed 


RENTAL COMPARABLES: (CONTD.) 


Inside ; Urcil- Net Rent Terms 


Key Type of Size of Area Annual ities Net per of 

No. Business Store (Sa.Ft.) _Rent. urn. Rent Sq.Ft.) Lease 

10 Chinese Laundry tA" 2 S2° 728 $ 3,000. None $ 3,000. $4.12 1963 - 1970 
11 Drug Store a4* = 32° 728 $3,300. None $ 3,300. $4.53 1963 - 1973 
12 Delicatessen 14' x 85' 1,190 $4,800. None $ 4,800. $4.03 1964 - 1966 
13. Leased 14' x 85' 1,190 $4,800. None $ 4,800. $4.03 1964 - 1966 
14 Clothing 14" x 85' 1,190 $4,800. None $ 4,800. $4.03 1964 - 1966 
15 Variety Store (irr.-32' x 78' 2,696 $10,800. None $10,800. $4.00 1964 - 1967 
16 Pizzeria 14'6" x 75" 1,088 $5,616. None $ 5,616. $5.16 1959 - 1969 
17 Greeting Cards 14'6" x 67' 972 $ 6,204. None $ 6,204. $6.38 1960 - 1972 


For addresses, refer to photoyraphs «*th this report. 


OTHER PERTINENT FACTS: 


With this file are strip maps and photographs keyed to comparables referred to above. 


Nene of the bid proposals contains a tax escalation clause, the proposed post office 
quarters being one of several stores in each group of taxpayers. 


Bidders #1 and #3 have submitted POD Forms 1413, Lease Bidder's Qualifications, which 
indicate that they are financially responsibl> proponents. No verification of their 
statements has been made by the undersigned. Concerning Bidder #2, itis suggested 
that a Performance Bond be required since information furnished is incomplete and 
local rumor has it that the corporation ‘s in financial difficulty. 


On POD Form 4866 (Abstract of Bids to Lease Quarters) the Postmaster, Brooklyn, N.Y. 
has recommended approval of the site offered by Bidder #1 and found unacceptable 
sites 2 and 3. 


CONCLUSION: : 


Of the three (3) proposals received, the most advantageous to the Government is that 
of Brubrad Corporation (Bidder #1). This conclusion is based on present and future 

annual rentals requested, on physical dimensions of premises and as to its preferred 
location in the postal concept. No negotiations have been undertaken with any of the 
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SUBJECT: LEASE BID ANALYSIS - BROCKLYN, NEW YORK LO-2-64-27 4/8/64 
Nostrand Station - Proposed \ 
ee 
\ 
CONCLUSION: (CONTD.) | % 


bidders in an attempt to obtain amerded lower proposals. However, from personal 
discussions with representatives of Bidders #1 and #2, it is my belief that the pro- 
posals submitted by them are negotiable. 


RECOMMENDATION: 
It is recommended that an endeavor be made to obtain lower bid proposals. A word of 


caution - this action should be taken soon, and an early decision made since the 
three (3) owners are concerned about their vacant stores. 


Attachments: ‘ 


POD Form 1422 )o-; 
0) - tek €8 
POD Form 1422c) ” a 
POD Form 4866 - Postmaster, Brooklyn, N.Y. (Orig. & 1 copy) 


Strip Map - Rental Comparables (2 copies) 
Photographs Keyed to Comparables (2 sets) 


Bid Proposal (#1) - Form 1400 (Orig. & 4 copies) 
form 1413 (Orig. & 1 copy) 
Dwg. No. N.Y. 64-1518 dated 2/28/64 (5 copies) 
Corporate Enabling Resolution (2 copies) 


Bid Proposal (#2) - Form 1400 (Orig. & 4 copies) 
Form 1413 (Orig. & 1 copy) 
Dwg. No. N.Y. 64-1518 dated 2/28/64 (5 copies) 
Corporate Enabling Resolution (2 copies) 


Bid Proposal (#3) - Form 1400 (Orig. & 4 copies) 
Form 1413 (Orig. & 1 copy) 
Dwg. No. N.Y. 64-1518 dated 2/28/64 (5 copies) 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


BRIYBRAD COMPANY, 


Plaintiff, 
AFFIRMATION IN OPPOSITION 
-against- TO CROSS-MOTION TO DISMISS 
UNITED STATES POSTAL SERVICE, 715 Civ. 325 
Defendant. 


ee ee ee ee ee Oe eS SR 


State of New York ) gs; 
County of New York ) 


¥ BRADLEY B. DAVIS, an e-torney-at-law admitted to practice in 
the State of New York and in t.« within court, and the attorney for the 
within plaintiff, afcirms the following under penalties of perjury in 
opposition to defendant '- cross-motion to dismiss the complaint and in 
further support of plaintiff's motion for summary judgment. 

The parties agree that the essential facts are not in dispute 
ard therefore that this action is ripe for determination upon motion. 
However, defendant makes several serious errors in its understaniing . 
of plaintiff's claim. 

To begin with, plaintiff is not seeking "reformation" in the 
sense of changing any word in the agreement between the parties. There 
is no claim that any word was inserted in the lease by "mutual mistake". 
Rather the claim is that the rent set forth, a*though perhaps broad 
enough to be read in several direct‘ons, in fact obviously referred ‘:o 
the currency value at the time of the agreement, and certainly did not 
anticipate the effective diminutica of the rent by the willful act of 
one of the parties to the lease. This presents a situation analagous 


to that in Chicago. Minneapolis & St. Paul Ry. Co. v. Hoyt, 3490.8. 21; 
-13 S.Ct.Rep. 779 wh. ce the court stated, in material part: 
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"Where the event is of such a character that it cannot 

reasonably be supposed to have been in the contemplation 

of the contracting parties when the contract is made, they 

will not be held bound by general words which, though 

large enough to include, were not used with reference to 

the possibility of the particular contingency which 

afterwards happens." 

In fact, neither party contemplated that the government might seek 

to effectively lower its rent by devaluing the dollar since this did 
not even become an issue until a number of years after the lease was 
executed. (If, indeed, the government did contemplate this possibility, 
then it was guilty of at least concealment and perhaps fraud in not 
disclosing this in its conditions of bid or in the lease, and this 
likewise would give rise to the reformation scught here.) 

Defendant is, to say the least, ambivalent on whether or not 
it falls within the purview of the "United States". On Point II of 
its brief, it argues that "defendant is the United States Postal 
Service, not the United States Government’; however, in Point IIIA, 
it seeks dismissal because of a statute of limitations for actions 
"against the United States". 

Whether or not the United States Postal Service is any more 
independent of the "United States" than are a host of other governmental 
and quasi-governmental agencies need not be determined in the case at 
bar since the underlying lease which is the basis of this action was 
undisputedly entered into between plaintiff and the United States of 
America. Whatever rights the parties may have in this action are 
determined by that lease. : 

Whether the huge expansion in government regulation of the 
economy, ranging from price and wage supports and controls to taxes 
to interest to money supply, has ‘created a situation so different 


from that existing 21n 1918 when the Columbus Railway case was decided 


that inflation by itself would be deemed an action by the United States 
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and therefore grounds for the t \f relief sought herein also need 
“not be determined because the gravamen of the complaint is not 
inflation but devaluation which undisputedly is a willful act of the 
United States. Because of the Perry holding, devaluation by itself is 
not a ground to award damages: chere also must be a showing of 
inflation. Therefore, while inflation is a necessary precondition for 
the relief sought here, it is not the gravamen of the underlying complaint. 

Moreover, under Perry, in addition to inflation and devaluation, 
free availability of silver for dollars must be shown. For this reason, 
defendant's arguments of statute of limitations and laches do not hold 
water: ;ot until January 1, 1975 did we have the combination of the three | 
factors required by Perry for awarding damages: devaluation, inflation | 
and free exchangibility. 

Indeed, even were this not the case, there would be no basis for 
dismissal on the grounds either of laches or statute of limitations. 
For one thing, this case concerns a continuing injury (See, e.g., Accardi 
Vv. U.S., 356 F. Supp. 218 (SDNY 1973)) which is quite distinct from the 
cases cited in defendant's brief which involve an injury occurring at a 
particular point in time. Moreover, relief is requested only from the 
date of the complaint. i 

: The argument under III-C of defendant's brief (Tucker Act) 

likewise has no merit because (1) 28 U.s.C. 1339 specifically gives 
district courts original jurisdiction "of any civil action arising under | 
any Act of Congress relating to the postal service", and (2) in no event | 
could tnere be a damage award here in excess of $10,000. 


The final argument of defendant, that the consequences of giving 


relief would be "truly overwhelming" should be given short shrift: the 


consequences of Marbury v. Madison, the desegregation, and the one-man- 


one-vote cases, were indeed tixuly overwhelming, but in none of those 
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instances did this cause the court to shirk its duty. Whether, given 
the fact that most government contracts are of relatively short range 
and those which are not are often cost-plus or otherwise subfect to 
renegotiation, in fact this will make much of a dint in federal spending 
is in no way specifically shown and subject to serious doubt. What 
would be trvly overwhelming is if the court accepted the government's 
position and held that the government could unilaterally alter the 
fundamental terms of its contracts in defiance of our entire tradition 
of law. This would in no way prevent the government from future 
revaluation of the dollar: it simply would mean that the government 
could not consider this as a means to effectively unilaterally diminish 
its contractua. obligations. 

For the above reasons, the cross-motion should be denied and 


the motion for summary judgment granted. 


Dated: New York, N.Y. 
Aucust 27, 1975 BRADLEY B. DAVIS 


‘es 
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C 321—Affidavit or Affirmation of Service by Mail. COPYRIGHT 1963 BY JULIUS BLUMBERG. INC.. LAW BLANK PUBLISHERS 
BO EXCHANGE PLACE AT BROADWAY, New YORK 


SECOND CIRCUIT COU 
er ' Index No. 


BRUBRAD COMPANY 


Plaintiff PROOF OF SERVICE 


against ? BY MAIL 


UNITED STATES POSTAL SERVICE 
Defendant 


eee 
STATE OF NEW YORK, COUNTY OF NEW YORK a3.: 


The undersigned, attorney at law of the State of New York eh Abts 
being duly sworn, deposes and says: 
attorney(s) of record for 


that deponent is 


he ” appellant ore : 
eponent is not a party to the action, is over 18 years of age and resides at 
1235 Park Avenue, New york, N.Y. 
That onthe 26 day of December 19 75 deponent served the annexed 
joint appendix 
on David Trager, United States Attorney 


attorney(s) for appellee 
in this action at 225 Cadman Plaza East, Brooklyn, N.Y. 


the address designated by said attorney(s) for that purpose by depositing a true copy of same enclosed 
in a postpaid properly addressed wrapper, in—a post office — official depository under the exclusive care 
and custody of the United States post office department within the State of New York. 


(The undersigned attorney affirms the foregoing statement to be tru penglties of perjury.) 


Sworn to before me Omar? 
December 19 72 


